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APPENDIX B
A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS

	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Trust-friendly structure
	Since 1997.
	Since early 20th century.
	Since 1999.
	Since 1983.

	2010 liability system ranking

	# 33.
	# 1.

Judges are appointed by Governor with consent of Senate and must come as equally as possible from two major political parties (Del. Const. Art. IV, § 3).  Judges decide all trust issues.  Petitions to modify administrative terms or to correct scrivener error must be filed electronically and may be kept confidential and approved within a few weeks, provided that all parties consent (Del. Ct. Ch. Rs. 100–103).
	# 28.
	# 10.

	Number of trust companies

	5A55WARE
	D53EL
	18
	58 (Many are private trust companies).


This document is not designed or intended to provide financial, tax, legal, accounting, or other professional advice because such advice always requires consideration of individual circumstances. If professional advice is needed, the services of a professional advisor should be sought. This document is for informational purposes only; it is not intended as a recommendation, offer, or solicitation with respect to the purchase or sale of any security.

©2012 Wilmington Trust Corporation. All rights reserved.  Reprinted with permission.
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A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS (CONT’D)
	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Terms of trust in relation to common law
	Trust may modify trustee’s duties and powers (Alaska Stat. § 13.36.192).  
	Regardless of common law or other statute, governing instrument may expand, restrict, eliminate, or otherwise vary rights and interests of beneficiaries.  Specifically, trust may negate duty to diversify investments and defer age at which trustee must notify beneficiary of trust interest (12 Del. C. § 3303(a)).  
	Since 2011, trust instrument may expand, restrict, eliminate or otherwise vary rights of beneficiaries.  Specifically, trust may negate duty to diversify investments and defer age at which trustee must notify beneficiary of trust interest (Nev. Rev. Stat. § 165.160).
	Statute implies that trust instrument may override common law (S.D. Codified Laws § 55-3-5).

	Disclosure to beneficiaries
	Since 2000, trust instrument and settlor may restrict (Alaska Stat. § 13.36.080(b)).
	Since 2003, trust instrument may restrict (12 Del. C. § 3303(a)).
	Since 2011, trust instrument may restrict (2011 Nev. Stat. 270, § 192).
	Since 2002, trust instrument or settlor may restrict (S.D. Codified Laws § 55-2-13).
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A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS (CONT’D)
	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Rule against perpetuities


	Since 2000, perpetual trusts permitted (Alaska Stat. § 34.27.075).  Effective for instruments executed after April 1, 1997, creating new or successive powers of appointment, all such powers must be irrevocably exercised or terminate within 1,000 years of their creation (Alaska Stat. §§ 34.27.051, 34.27.070(c)).  Effective for instruments executed after April 21, 2000, future interest or trust is void if power of alienation is suspended for more than 30 years after specified dates (Alaska Stat. § 34.27.100), which might discourage testators/settlors wishing stock in family companies to be retained from creating Alaska trusts.
	Since 1933, perpetual trusts possible through exercise of Del. limited powers of appointment.  Since 1995, trust interest in personal property may be perpetual; trust interest in real property must vest within 110 years after creation of interest (limitation may be avoided by putting interest in FLP, LLC, or other entity) (25 Del. C. §§ 501–505).


	Since 2005, 365-year trusts permitted (Nev. Rev. Stat. § 111.1031).  Statute probably is invalid because Nev. constitution provides that “No perpertuities shall be allowed except for eleemosynary purposes” (Nev. Const. Art. 15, § 4) and because 2002 ballot initiative to repeal prohibition was disapproved by voters.
	Since 1983, perpetual trusts permitted (S.D. Codified Laws §§ 43-5-1–43-5-9).

	Rule against accumulations
	No statute.
	Since 1986, no provision directing or authorizing accumulation of trust income is invalid (25 Del. C. § 506).


	Provision directing accumulation of trust income beyond perpetuities period is invalid (Nev. Rev. Stat. § 166.150).
	In 1998, statute prohibiting accumulation of income beyond minority repealed (1998 S.D. Laws 282, §§ 27–29); in 2012, statute was enacted specifying that no provision directing or authorizing accumulation of trust income is invalid but unclear whether statute applies retroactively or prospectively (2012 S.D. HB 1045, § 26).
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A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS (CONT’D)
	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Taxation of trust income
	No income tax imposed.
	Nongrantor trust with no Del. beneficiaries not taxed.  Although, in 2012, tax of up to 6.75% payable by trustee on accumulated ordinary income and capital gains of nongrantor trust if trust has Del. testator, settlor, or trustee, but tax is not payable and return is not due if trust has no Del. resident beneficiary.  Unborn and unascertained persons generally treated as nonresidents (30 Del. C. §§ 1102(a), 1105, 1601(8), 1605(b), 1631, 1635–1636).  Because Del. has small population, few trusts created by nonresidents pay Del. income tax.
	No income tax imposed.
	No income tax imposed.

	Investment rules
	In 1998, Uniform Prudent Investor Act was adopted (Alaska Stat. §§ 13.36.225–13.36.290).
	In 1986, prudent-investor rule was adopted.  Trustee may consider other resources and trust interests in determining investment policy for trust (12 Del. C. § 3302).


	In 2003, Uniform Prudent Investor Act was adopted (Nev. Rev. Stat. §§ 164.700–164.775).
	In 1995, prudent-investor rule was adopted (S.D. Codified Laws §§ 55-5-6–55-5-16).

	Diversification of investments
	Trust may modify trustee’s duties (Alaska Stat. § 13.36.192).
	Trustee not liable (except for wilful misconduct) for not diversifying if retained original investments pursuant to direction in governing instrument.  Direction in governing instrument not to diversify will be respected (12 Del. C. §§ 3303(a), 3304).
	Direction in governing instrument not to diversify will be respected (Nev. Rev. Stat. § 165.160).
	Trustee may invest regardless of any lack of diversification (S.D. Codified Laws § 55-1A-9).
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A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS (CONT’D)
	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Division of trustee duties (directed trusts)
	Since 2003, trust may designate person to direct trustee on investment, distribution, and other decisions.  But, statute does not relieve directed trustee from liability for following advisor’s directions or for failing to monitor advisor’s activities (Alaska Stat. § 13.36.375).
	Since 1986, trust may designate person to direct trustee on investment, distribution, and other decisions.  Directed trustee not liable for following direction except for wilful misconduct and has no duty to monitor adviser’s activities.  Adviser is fiduciary unless instrument provides otherwise and must furnish directed trustee with specified information (12 Del. C. §§ 3301(g), 3313, 3317).  Del. Court of Chancery enforced statute in unreported 2004 Duemler case (2004 WL 5383927).


	Since 2009, trust may designate person to direct trustee on investment and distribution decisions.  Directed trustee not liable for following such directions (Nev. Rev. Stat. § 163.5549).
	Since 1997, trust may designate person to direct trustee on investment, distribution, and other decisions.  Directed trustee not liable for following directions (S.D. Codified Laws §§ 55-1B-1–55-1B-4, 55-1B-9–55-1B-11).

	Protector recognized
	Since 2003 (Alaska Stat. § 13.36.370).
	Since 2008 (12 Del. C. § 3313(f)).
	Since 2009 (Nev. Rev. Stat. §§ 163.554, 163.5547, 163.5553–163.5555).
	Since 1997 (S.D. Codified Laws §§ 55-1B-1–55-1B-3, 55-1B-5–55-1B-8).


[image: image6.wmf]
A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS (CONT’D)
	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Third-party trusts—spendthrift trusts
	Trust income and principal not subject to voluntary or involuntary transfer (Alaska Stat. § 34.40.110).
	By caselaw, trust income may be reached for separate maintenance of spouse.  Otherwise, trust income and principal not subject to voluntary or involuntary transfer.  Amount that may be protected is not limited.  Creditor protection available for lifetime marital-deduction trust (12 Del. C. § 3536).


	Trust income and principal not subject to voluntary or involuntary transfer (Nev. Rev. Stat. §§ 166.010–166.180).
	Trust income and principal not subject to voluntary or involuntary transfer.  Amount that may be protected is not limited (S.D. Codified Laws §§ 55-1-24–55-1-26, 55-1-34–55-1-35, 55-1-37, 55-1-41–55-1-42).

	Third-party trusts—discretionary interests
	Since 1998, creditor may not reach discretionary interest in third-party trust that contains spendthrift clause (Alaska Stat. § 34.40.110(m)).
	Since 2007, creditor may not compel distribution of discretionary interest.  Court may change trustee’s exercise of discretion only for abuse of discretion within meaning of Second Restatement of Trusts (12 Del. C. §§ 3315, 3536).
	Since 2009, no one may interfere with trustee’s exercise of discretion.  Trustee’s exercise of absolute discretion not subject to reasonableness standard (Nev. Rev. Stat. §§ 166.110, 163.4185, 163.419).
	Since 2007, discretionary interest is not property interest or enforceable right—it is mere expectancy.  Creditor may not require trustee to make distribution or cause court to foreclose discretionary interest.  Court may review trustee’s distribution discretion only if trustee acts dishonestly, acts with improper motive, or fails to act (S.D. Codified Laws §§ 55-1-24–55-1-26, 55-1-38–55-1-40, 55-1-43).
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A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS (CONT’D)
	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Self-settled trusts 
(asset-protection trusts)


	Since 1997, creditor may reach trustor’s interest only in limited circumstances (Alaska Stat. § 34.40.110).
	Since 1997, creditor may reach settlor’s interest only in limited circumstances under Qualified Dispositions in Trust Act (12 Del. C. §§ 3570–3576).


	Since 1999, creditor may reach trustor’s interest only in limited circumstances (Nev. Rev. Stat. §§ 166.010–166.180).
	Since 2005, creditor may reach trustor’s interest only in limited circumstances under Del.-based Qualified Dispositions in Trust Act (not incorporating recent Del. changes) (S.D. Codified Laws §§ 55-1-36, 55-3-47, 55-16-1–55-16-17).

	Power to adjust between income and principal under 
§ 104 of 1997 Uniform Principal and Income Act


	Since 2003 (Alaska Stat. § 13.38.210).
	Since 2005. Includes tax-ordering rule (12 Del. C. §§ 61-104–61-105).
	Since 2003 (Nev. Rev. Stat. § 164.795).
	Since 2007 (S.D. Codified Laws §§ 55-13A-104–55-13A-105).

	Procedure for converting income trust into total-return unitrust


	Since 2003.  Might not satisfy IRS safe harbor because court may depart from 3%–5% range (Alaska Stat. §§ 13.38.300–13.38.410).
	Since 2001. 3%–5% range permitted (12 Del. C. § 61-106).
	Since 2009. 3%–5% range permitted (Nev. Rev. Stat. §§ 164.796–164.799).
	Since 2002.  Might not satisfy IRS safe harbor because may depart from 3%–5% range (S.D. Codified Laws §§ 55-15-1–55-15-15).

	Recognition of trust created as unitrust
	Since 2003.  For APTs only (Alaska Stat. § 34.40.110(b)(3)(B)).  Might not satisfy IRS safe harbor because trust may set payout below 3% or above 5%.
	Since 2004.  3%–5% range permitted (12 Del. C. § 61-107).
	Since 2011.  For APTs only (Nev. Rev. Stat. § 166.040(2)(d)(1)).  Might not satisfy IRS safe harbor because trust may set payout below 3% or above 5%.
	Since 2009.  Might not satisfy IRS safe harbor because trust may set payout below 3% or above 5% (S.D. Codified Laws § 55-15-1(7A)).
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A COMPARISON OF THE ALASKA, DELAWARE, NEVADA, AND SOUTH DAKOTA TRUST LAWS (CONT’D)
	ITEM
	ALASKA
	DELAWARE
	NEVADA
	SOUTH DAKOTA

	Noncharitable purpose trusts
	Since 1996.  For 21 years only (Alaska Stat. § 13.12.907(a)).
	Since 2007, perpetual trust for any noncharitable purpose is valid.  Separate common-law rule limiting duration of noncharitable purpose trust repealed in 2008 (12 Del. C. § 3556, 25 Del. C. § 503(a)).
	Since 2001.  For lives of animals only (Nev. Rev. Stat. § 163.0075).
	Since 2008, perpetual trusts permitted.  Separate common-law rule limiting duration of noncharitable purpose trust repealed in 2011 (S.D. Codified Laws §§ 55-1-20, 55-1-22).

	Decanting power


	Since 1998 (Alaska Stat. § 13.36.157).
	Since 2003 (12 Del. C. § 3528).


	Since 2009 (Nev. Rev. Stat. § 163.556).
	Since 2007 (S.D. Codified Laws §§ 55-2-15–55-2-21).

	Trustee of ILIT has insurable interest
	No statute.
	Since 1998 (18 Del. C. § 2704(c)(5)).
	Since 2009 (Nev. Rev. Stat. § 687B.040(2)).
	Since 2006 (S.D. Codified Laws § 58-10-4(6)).

	No-contest (in terrorem) clauses
	Since 1998, no-contest clause enforceable in Will or trust (Alaska Stat. § 13.36.330).
	Since 2003, beneficiary barred from bringing judicial proceeding to contest validity of trust 120 days after receiving specified notice.  No-contest clause generally enforceable in Will or trust (12 Del. C. §§ 3546, 3329).
	Since 2009, no-contest clause generally enforceable in Will or trust (Nev. Rev. Stat. §§ 137.005, 163.00195).
	Since 1994, no-contest clause generally enforceable in Will (S.D. Codified Laws §§ 29A-2-517, 29A-3-905).  Effective July 1, 2012, no-contest clause generally enforceable in trust (2012 S.D. HB 1045, §§ 8–13).


Prepared by Richard W. Nenno

Wilmington Trust Company

Wilmington, Delaware  

� Based on data in U.S. Chamber of Commerce survey, available at � HYPERLINK "http://www.instituteforlegalreform.com/states" �www.instituteforlegalreform.com/states� (last visited May 16, 2012).


� Based on data in The Best States for Trusts, available at thetrustadvisor.com/news/states2011 (Feb. 2011) (last visited May 16, 2012).
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